
 

 

UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF VIRGINIA 

NORFOLK DIVISION 

IN RE: ZETIA (EZETIMIBE) ANTITRUST 
LITIGATION 

MDL No.  2:18-md-2836 

THIS DOCUMENT RELATES TO: 
ALL ACTIONS 

 

DEFENDANTS’ OPPOSITION TO PURCHASERS’ MOTION FOR LEAVE TO FILE A 
SUPPLEMENTAL MEMORANDUM IN SUPPORT OF PURCHASERS’ MOTION IN 
LIMINE NO. 19 TO EXCLUDE EVIDENCE AND ARGUMENT REGARDING THE 

RE’461 PATENT AND THE RESULT IN THE MYLAN CASE 

Defendants Merck & Co., Inc., Merck Sharp & Dohme LLC (f/k/a Merck Sharp & Dohme 

Corp.), Schering-Plough Corp., Schering Corp., and MSP Singapore Co. LLC (collectively 

“Merck”), and Glenmark Pharmaceuticals Limited and Glenmark Pharmaceuticals Inc., USA, 

incorrectly identified as Glenmark Generics Inc., USA (collectively, “Glenmark”) (together with 

Merck, “Defendants”), respectfully submit this Opposition to Plaintiffs’ Motion for Leave to File 

A Supplemental Memorandum (“Mot.”) in Support of Purchasers’ Motion in Limine No. 19 To 

Preclude Evidence And Argument Regarding the RE’461 Patent and the Result In the Mylan Case. 

Plaintiffs’ Motion for Leave is unwarranted given the parties’ agreement that briefing on 

all motions in limine would be limited to a brief and a response.  Plaintiffs argue that certain 

statements in the Court’s February 10 Order denying Defendants’ motions for summary judgment 

justify their request for a supplemental reply brief, but there is nothing in the Court’s order that 

warrants another round of briefing on MIL No. 19.       

Denial of Plaintiffs’ request is particularly warranted because it is based on a 

mischaracterization of the Court’s February 10 Order.  While the Court declined to grant summary 
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judgment based on the results in the Mylan case, it did not remotely find that evidence related to 

the Mylan case was not relevant evidence for trial.  Indeed, the opposite is true.  The Court 

recognized, several times, that the facts, circumstances, and result of the Mylan case created “a 

dispute of material fact” for trial.  See Dkt. 1929, Opinion re Summary Judgment (“Order”) at 40 

(“The court agrees with the R&R’s determination that these events create a dispute of material 

fact whether the risk of patent invalidation faced by Merck in the Mylan litigation was different 

than that faced in the Glenmark litigation”); id. at 47–48 (rejecting argument that Hrubiec’s failure 

to account for the outcome of the Mylan case was grounds for summary judgment, finding that 

“[u]ltimately, in addition to contributing to the admissibility of Dr. Hrubiec’s opinion, this basis 

also creates a dispute of material fact sufficient to survive Defendants’ summary judgment 

challenge”) (emphasis added).   

Indeed, the Court affirmed “the findings and recommendations” set forth in Magistrate 

Judge Miller’s R&R to deny Defendants’ motions for summary judgment.  Order at 1. The R&R 

also found that there was a dispute of material fact for trial with respect to the Mylan case and its 

significance, even if the R&R declined to recommend granting summary judgment as a matter of 

law “simply because Merck won that later litigation.”  Dkt. 1717 at 72–73 (“The fact that Merck 

later defended a reissued version of the same patent may bear on the strength of the expert opinions 

underlying causation and damages, but it is not a bar to liability as Defendants allege”); id. at 71 

(“There is a dispute of material fact about the relevance of the Mylan litigation.”); see also Dkt. 

1648, Order Den. Defs.’ Mot. To Exclude Hrubiec’s Test.  at 46 (“It is not the court's role to decide 

whether the Mylan litigation and the Glenmark litigation would been evaluated identically—the 

jury must decide this when weighing Hrubiec's testimony”) (emphasis added).  To exclude 
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evidence that the Court and the Magistrate Judge have already held is relevant to issues that can 

only be resolved by the trier of fact would be error.    

Plaintiffs point to the Court’s finding in its February 10 Order that “‘Plaintiffs’ alternative 

settlement theory, and the supporting evidence, independently serves [as] a basis for showing the 

Settlement Agreement had anticompetitive effects, consistent with Actavis.’”  Mot. at 2 (citing 

Order at 40).  But the Court’s finding that Plaintiffs’ alternative settlement theory provides a basis 

for the jury to possibly find anticompetitive effects at trial does not support Plaintiffs’ MIL to 

exclude evidence of the outcome in Mylan.  Even assuming Plaintiffs’ alternative settlement theory 

provides a viable basis for the jury to find anticompetitive effects if it believes Plaintiffs’ evidence, 

Plaintiffs still must prove their theory, the entire foundation of which is Hrubiec’s opinion that 

reasonable and competent counsel would have advised the parties that Glenmark was 65–75% 

likely to win based on its inventorship defense.  Defendants argue that the outcome of Mylan, 

where the same judge who would have tried the Glenmark case rejected the identical inventorship 

defense that Glenmark was asserting and three Federal Circuit judges unanimously affirmed, is 

highly relevant evidence to rebut Dr. Hrubiec’s opinion as how “reasonable and competent” 

counsel would have viewed Glenmark’s inventorship defense.  See Dkt. 1912, Defs.’ Opp. to Pls.’ 

MIL No. 19 at 11–17.  While Plaintiffs and Dr. Hrubiec contend that the result in Mylan is 

irrelevant to his opinions, it is now for the jury to resolve this dispute, as the Court has already 

found.  The jury cannot do so if the Court keeps them from hearing what happened in Mylan. 

Further, a rule of reason analysis also requires the jury to weigh any anticompetitive effects 

it finds against the procompetitive justifications asserted by Defendants.  FTC v. Actavis, 570 U.S. 

136, 159 (2013); 1-800 Contacts, Inc. v. FTC, 1 F.4th 102, 114 (2d Cir. 2021).  As set forth in 

Defendants’ Opposition to MIL No. 19, evidence of the outcome in Mylan is directly relevant to 
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Defendants’ asserted justification that the settlement was procompetitive because it provided for 

earlier generic entry than would have occurred absent the settlement.  At trial, Defendants intend 

to offer evidence that if Glenmark had insisted on substantially earlier entry in the absence of the 

alleged reverse payment, Merck would have taken the Glenmark case to trial in front of Judge 

Linares just like it did the Mylan case—and the Mylan outcome shows Glenmark would have lost, 

keeping it off the market until the patent expired in April 2017.  See Dkt. 1912, Defs.’ Opp. to Pls.’ 

MIL No. 19 at 23–27.1  As other courts have recently found, such evidence is directly relevant to 

the rule of reason analysis, causation and injury.  See, e.g., In re Opana ER Antitrust Litig., No. 14 

C 10150, 2021 WL 2291067, at *23 (N.D. Ill. June 4, 2021) (denying request to exclude post-

settlement evidence on the ground that it was “relevant to the determination as to whether the 

overall effect of the agreement was an unreasonable restraint on trade and whether an actual 

antitrust injury resulted from the restraint on trade”).     

Plaintiffs attempt to confuse the issue by quoting a portion of the Court’s Order rejecting 

Defendants’ argument that the validity of Merck’s patent precluded Plaintiffs from proving an 

antitrust injury as a matter of law on the ground that “the fact that Merck won its patent litigation 

against Mylan does not weigh on the question of whether an antitrust injury resulted from the 

‘improper use of a patent monopoly.’”  Order at 53.  Contrary to Plaintiffs’ mischaracterization, 

the Court’s rejection of this argument as a basis for summary judgment on the specific issue of 

antitrust injury has no bearing on the admissibility of the evidence of the Mylan outcome to prove 

 
1   Indeed, the fact that Merck took the inventorship defense all the way to verdict in the Mylan 

case is relevant objective evidence that shows that Merck did not think its patent was weak and 
vulnerable, as Plaintiffs and Hrubiec contend.  In addition, the outcome in Mylan explains why 
the acceleration clause in the Settlement Agreement, which allowed Glenmark to enter if 
Merck’s patent was invalidated by Mylan or another generic, was never triggered.  See Dkt. 
1912, Defs.’ Opp. to Pls.’ MIL No. 19 at 28–30. 
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other issues in dispute, including Defendants’ proffered procompetitive justification.  And, 

regardless, even as to that argument, the Court merely found “Judge Miller did not err by finding 

a disputed issue of material fact regarding antitrust injury and Defendants are not entitled to 

summary judgment in that regard.”  Id.   

In sum, there is no basis in the Court’s February 10 Order to allow for further briefing 

regarding Plaintiffs’ MIL No. 19, particularly since the proposed supplemental memorandum does 

not even address the Court’s statements supporting the clear relevance of this evidence to disputed 

material issues in the case.  Plaintiffs’ motion for leave should be denied. 

 
Dated:  March 7, 2023   Respectfully submitted, 

/s/ Stephen E. Noona                          
Stephen E. Noona 
Virginia State Bar No. 25367 
KAUFMAN & CANOLES, P.C. 
150 W. Main Street, Suite 2100 
Norfolk, VA 23510-1665 
Telephone:  (757) 624-3239 
Facsimile:  (888) 360-9092 
senoona@kaufcan.com 
 
Samuel G. Liversidge (pro hac vice) 
Christopher D. Dusseault (pro hac vice) 
GIBSON, DUNN & CRUTCHER LLP 
333 South Grand Avenue 
Los Angeles, CA  90071-3197 
Telephone:  (213) 229-7855 
Facsimile:  (213) 229-6855 
SLiversidge@gibsondunn.com 
CDusseault@gibsondunn.com 
 
Ashley Johnson (pro hac vice) 
GIBSON, DUNN & CRUTCHER LLP 
2001 Ross Avenue, Suite 2100 
Dallas, TX  75201-6912 
Telephone:  (214) 698-3320 
Facsimile:  (214) 571-2936 
AJohnson@gibsondunn.com 
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Eric J. Stock (pro hac vice) 
GIBSON, DUNN & CRUTCHER LLP 
200 Park Avenue 
New York, NY  10166 
Telephone:  (212) 351-2301 
Facsimile:  (212) 716-0801 
estock@gibsondunn.com  
 
Tarek Ismail (pro hac vice) 
Jennifer L. Greenblatt (pro hac vice) 
GOLDMAN ISMAIL TOMASELLI BRENNAN & BAUM 
LLP 
200 South Wacker Drive, 22nd Floor 
Chicago, IL  60606 
Telephone:  (312) 681-6000 
Facsimile:  (312) 881-5191 
tismail@goldmanismail.com 
jgreenblatt@goldmanismail.com 

Counsel for Defendants Merck & Co., Inc.; Merck 
Sharp & Dohme Corp., now known as Merck Sharp 
& Dohme LLC; Schering-Plough Corp.; Schering 
Corp. and MSP Singapore Co. LLC 

/s/  Richard H. Ottinger                                          
Richard H. Ottinger (VSB No.: 38842) 
Dustin M. Paul (VSB No.: 75287) 
Edward J. Powers (VSB No. 32146) 
WOODS ROGERS VANDEVENTER BLACK 
101 West Main Street, Suite 500  
Norfolk, VA 23510 
Telephone:  (757) 446-8600 
Facsimile:  (757) 446-8670 
rottinger@vanblacklaw.com 
dpaul@vanblacklaw.com 
epowers@vanblacklaw.com 

Jay Philip Lefkowitz (pro hac vice) 
Devora Whitman Allon (pro hac vice) 
Kevin Michael Neylan, Jr. (pro hac vice) 
KIRKLAND & ELLIS LLP 
601 Lexington Avenue 
New York, NY 10022 
Telephone:  (212) 390-4092 
Facsimile:  (212) 446-4900 
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lefkowitz@kirkland.com 
devora.allon@kirkland.com 
kevin.neylan@kirkland.com 

Counsel for Defendants  
Glenmark Pharmaceuticals Ltd. and  
Glenmark Pharmaceuticals Inc., USA, incorrectly 
identified as Glenmark Generics Inc., US
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CERTIFICATE OF SERVICE 

I hereby certify that on March 7, 2023, I electronically filed the foregoing with the Clerk 

of the Court using the CM/ECF system, which will automatically email notification of such filing 

to all counsel of record. 

DATED:  March 7, 2023   /s/  Stephen E. Noona                     
Stephen E. Noona 
Virginia State Bar No. 25367 
Kaufman & Canoles, P.C. 
150 W. Main Street, Suite 2100 
Norfolk, VA 23510-1665 
Telephone:  (757) 624-3239 
Facsimile:  (888) 360-9092 
senoona@kaufcan.com 

Counsel for Defendants Merck & Co., Inc.; Merck 
Sharp & Dohme Corp., now known as Merck Sharp 
& Dohme LLC; Schering-Plough Corp.; Schering 
Corp. and MSP Singapore Co. LLC 
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